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A WORD FROM THE PRESIDENT 


N NAMING Paul Nourse judge of the Superior Court, Gov- 
ernor Earl Warren has continued his record of outstanding 
judicial appointments. Our regret that the Los Angeles Bar 
Association could not continue under Paul Nourse’s presidency 
for his full term, while deep and sincere, is tempered by our 
realization that he will render the community many years of 
distinguished service as a judge. 

Fortunately, due to the excellent organization of the Asso- 
ciation, the unexpected changes in officers and trustees have 
caused no interruption in its work. Committee appointments, 
made by Paul Nourse, have been confirmed without any changes 
arising from my appointment as President. 


Last month the principal activity of the Association was to 
conduct the plebiscite and the campaign for judges of the 
Municipal Court. In the plebiscite, held under the experienced 
supervision of B. J. Bradner, more.than 2900 votes were cast 
for the five contested offices. An active campaign for the five 
candidates who won in the plebiscite—Judges Joseph F. Cham- 
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bers, R. Morgan Galbreth, Joseph Marchetti, and Edwin L. 
Jefferson, and Court Commissioner Elmer J. Doyle—was con- 
ducted by our Committee on Judicial Campaigns under the 
chairmanship of Frank Wickhem. All five candidates endorsed 
by the Association were elected at the primary. 


From 1920 to 1947 the Los Angeles Bar Association has 
endorsed 284 candidates for judicial office. Of this number 
252, or 88.73%, have been elected. 


Next month legislation will occupy an increasing part of 
the Association’s attention. Our Committee on Legislation, of 
which former State Senator J. W. McKinley is chairman, is 
actively supporting the bills endorsed by the Association. In 
addition to the measure permitting non-resident heirs to desig- 
nate an administrator for the estate of a decedent, bills which 
the Association has endorsed include measures to pay more 
adequate compensation to judges of the State Supreme Court, 
the District Courts of Appeal, the Superior Courts, and the 
Municipal Courts; to provide additional judges required locally 


by the great increase in population; and to provide additional 
court commissioners and other personnel, with more adequate 
compensation, for the local Superior Court and Municipal Court. 


Bills to lower the standards of admission for the practice 
of law, purportedly in favor of veterans, will be actively op- 
posed, in accordance with the recommendation of a committee 
of the association composed of veterans of World War II. May 
I join in the request of Julius V. Patrosso, President of the 
State Bar of California, that you write your legislators in oppo- 
sition to these bills? By number they are Senate Bills 11, 14, 
333, and 517, and Assembly Bills 1024, 2069, and 2231. They 
are summarized on pages 3 and 4 of the January-February issue 
of the State Bar Journal. As Mr. Patrosso has so well said: 

“Unless the bar unites as one man to oppose these bills, 
we can blame only ourselves individually for the disaster 


which may overtake the administration of justice, the pro- 
fessional standing of the bar, and the public welfare gen- 


erally.” 
o ae . A271 1 eH... 
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IT’S A TOUGH ROW—MAYBE 
By A. Stevens Halsted, Jr., of the Los Angeles Bar 


 gresatreenee days have been the lot for many returning 
lawyer-veterans. Familiar complaints have been the non- 
existence of office space, high rents, inflated prices and, probably 


most important of all, the vicissitudes of building-up a law 
practice. 


A recent reading of Stephen J. Field’s autobiography, paints 
a picture which, although almost a hundred years old, may 
give encouragement to the struggling lawyer of 1947. Field, 
member of an illustrious family, brother of Cyrus and Dudley 
Field, came to California in ’49 by way of Panama, and settled 
in Marysville. He served with distinction in the California 
legislature in 1851. When the session adjourned on the first 
of May, Field had no money and was badly in debt. His 
Reminiscences declares that the expenses of his campaign for 
the legislature, together “with various losses and numerous ad- 
ventures and speculations that I entered into swept away my 
fortune.” And so, when he returned to Marysville, he had 


barely the means to pay his passage. He thus describes his 
return : 


“And now when I stepped upon the landing in Marysville my 
whole available means consisted of eighteen and three-quarter cents, 
and I owed about eighteen thousand dollars, the whole of which 
bore interest at the rate of ten per cent. a month. I proceeded at 
once to the United States Hotel, kept by a Mr. Peck, who had 
known me in the days of my good fortune. ‘My dear Mr. 
Peck,’ I said, ‘will you trust me for two weeks’ board?’ ‘Yes,’ 
was the reply, ‘and for as long as you want.’ ‘Will you also send 
for my trunks on the steamer, for I have not the money to pay 
the carman.’ ‘Certainly,’ the good man added, and so the trunks 
were brought up. On the next day I looked around for quarters. 
I found a small house, thirty feet by sixteen, for an office, at eighty 
dollars a month, and took it. It had a small loft or garret, in 
which I placed a cot that I had purchased upon credit. Upon this 
cot I spread a pair of blankets, and used my valise for a pillow. 
I secured a chair without a back for a washstand, and with a tin 
basin, a pail, a piece of soap, a toothbrush, a comb, and a few 
towels, I was rigged out. I brought myself each day the water I 
needed from a well near by. I had an old pine table and a cane- 
bottomed sofa, and with these and the bills which had passed the 
Legislature, corrected as they became laws, and the statutes of the 


1Field, Stephen J., Personal Reminiscences of Early Days in Cali- 
fornia (Privately printed, 1893). 


2Ibid. (manuscript), p. 158. 
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previous session, I put out my sign as an attorney and counsellor- 
at- law, and began the practice of my profession.” 

My business soon became very large; and, as my ex- 
penses were moderate, within two years and a half I paid off all 
my indebtedness, amounting with the accumulation of interest to 
over thirty-eight thousand dollars. Part of this amount was paid 
by a surrender of the property mortgaged, or a sale of that pre- 
viously assigned, but the greater part came from my earnings. | 
paid every creditor but one in full; to each I gave his pound of 
flesh, I mean his interest, at ten per cent. a month. I never asked 
one of them to take less than the stipulated rate. The exceptional 
creditor was Mr. Berry, a brother lawyer, who refused to receive 
more than five per cent. a month on a note he held for $450. sy 
I am inclined to think that I had for some time a more lucrative 
practice than any lawyer in the State, outside of San Francisco.”4 


From this small office and loft, which Field occupied through 
the Summer and Fall of 1851, he built a lucrative law practice. 
In 1857 he was elected to the California Supreme Court, and 
served until 1863, when President Lincoln appointed Field, a 
Democrat from California, to sit as the tenth justice on the 
bench of the United States Supreme Court. Taking his oath 
at the first session of the 1863-64 term, Mr. Justice Field began 
his distinguished service on the Court which lasted for over 
thirty-four years, the longest served by any man on the supreme 
bench. To the pages of history belongs the account of the 
eventful, dramatic and strenuous career of Stephen J. Field. 





A SUMMARY OF THE LAW ON THE FILING 
OF A CLAIM AS A CONDITION PRECE- 
DENT TO SUIT AGAINST A PUBLIC BODY 
OR PUBLIC OFFICER 
By Gerald G. Kelly, Deputy County Counsel, Los Angeles County 


HE doctrine of “sovereign immunity” from suit for tort lia- 

bility is recognized in California, and except where express 
statutory consent is conferred, the state and its agencies, such as 
counties and irrigation, reclamation, drainage and flood control 
districts, are not lable for torts. 

A county is a body corporate and politic, to wit, a political 
subdivision of the state. (Estate of Miller, 5 Cal. (2d) 588, 
55 Pac. (2d) 491; County of Los Angeles v. Riley, 6 Cal. (2d) 
625, 59 Pac. (2d) 139.) Hence, the functions of counties are 





3Ibid., p. 92. 
4Ibid., p. 95. 
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exclusively governmental and not proprietary. (Dineen v. City 
and County of San Francisco, 38 Cal. App. (2d) 486, 101 Pac. 
(2d) 736.) 

The distinction recognized in municipal law (Chafor v. Long 
Beach, 174 Cal. 478, 163 Pac. 670), determining the liability of 
cities for tort, between acts and duties which are strictly public 
and governmental in their nature, and those which are of a pri- 
vate or proprietary nature, does not appear to control the ques- 
tion of liability of the county for tort. (Dillwood v. Riecks, 42 
Cal. App. 602, 184 Pac. 35.) 

The exemption of a state and its agency (county) is based 
upon the sovereign character of the state and county, and the 
absence of obligations on the part either of the state or of the 
county. While in the absence of statute a county is not liable 
for injuries resulting from torts of its officers or employees, 
liability on the part of the county may be assumed by state legis- 
lative consent. In assuming liability for tort the state may limit 
that liability and prescribe the terms as it sees fit. (City of 
Los Angeles v. County of Los Angeles, 9 Cal. (2d) 624, 72 
Pac. (2d) 138.) 

One of the “terms” prescribed by the California legislature 
is the filing of a claim as a condition precedent to suit. (Phil- 
lips v. County of Los Angeles, 140 Cal. App. 78, 35 Pac. (2d) 
187.) 

A plaintiff suing a county for negligent acts of county offi- 
cers and employees must fulfill the mandatory requirements that 
a claim be filed as a condition precedent to maintaining a suit 
under the statute conseriting to suit, and the failure to file such 
a claim is fatal to the cause of action. (Redlands High School 
District v. Superior Court, 20 Cal. (2d) 348, 125 Pac. (2d) 
490.) 


Z. 
SUITS ARISING OUT OF DANGEROUS OR DEFECTIVE 
CONDITION OF PUBLIC PROPERTY. 


1. When must a claim be filed as a condition precedent to 
suit against counties, municipalities and school districts? 

Act 5619 of Deering’s General Laws (Stats. 1923, p. 675) 
creates liability for injuries to persons and property resulting 
from the dangerous or defective condition of public property 
when (1) the governing board or person having authority to 
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remedy such condition, (2) had knowledge or notice of the dan- 
gerous or defective condition, and (3) failed or neglected for a 
reasonable time after acquiring such knowledge or receiving 
such notice to remedy such condition, or (4) protect the public 
against such condition. 

When a party seeks to proceed under this statutory liability, 
care should be taken to file a claim with the public body pur- 
suant to Deering’s Act 5149, Stats. 1931, p. 2475, which pro- 
vides, in part: 

“Sec. 1. Whenever it is claimed that any person has 
been injured or any property damaged as a result of the 
dangerous or defective condition of any public street, high- 
way, building, park, grounds, works or property, a verified 
claim for damages shall be presented in writing and filed 
with the clerk or secretary of the legislative body of the 
municipality, county, city and county, or school district, as 
the case may be, within ninety days after such accident has 
occurred. Such claim shall specify the name and address 
of the claimant, the date and place of the accident and the 
extent of the injuries or damages received.” 

2. When must a claim be filed as a condition precedent to 
suit against officers or employees of counties or cities? 

Section 1953, Government Code (based on former Sec. 
5149, Deering’s Act), authorizes suit against state, county, city 
and district officers in situations where they fail, after notice, 
to remedy the dangerous or defective condition of any public 
property. When proceeding against such officers, it is necessary 
to file a claim both with the officer and with the governmental 
body employing such officer pursuant to the requirement estab- 
lished by the legislature in Sec. 1981, Government Code, which 
reads: 

“Sec. 1981. Whenever it is claimed that any person 
has been injured or any property damaged as a result of 
the negligence or carelessness of any public officer or em- 
ployee occuring during the course of his service or em- 
ployment or as a result of the dangerous or defective con- 
dition of any public property, alleged to be due to the 
negligence or carelessness of any officer or employee, with- 
in 90 days after the accident has occurred a verified claim 





AF 


Hu 


for th 
damag 
the Ci 
the da: 
of the 





ETIN 


dan- 
for a 
iving 
nublic 


pility, 
pur- 
pro- 


n has 
yf the 
high- 
erified 
1 filed 
of the 
ict, as 
nt has 
dress 
nd the 


lent to 


r Sec. 
ty, city 
notice, 
- public 
cessary 
nmental 
t estab- 
, which 

person 
esult of 
or em- 
or em- 
ive con- 
> to the 
2e, with 
ed claim 











APRIL, 1947 231 


for damages shall be presented in writing and filed with the 
officer or employee and the clerk or secretary of the legis- 
lative body of the school district, county, or municipality, as 
the case may be. In the case of a State officer the claim 
shall be filed with the officer and the Governor.” 


In discussing this question, the district court, in the case of 
Huffaker v. Decker, 77 A. C. A. 392, at page 396, declared: 

“Since the legislature is to be presumed to have known 
of the decisions construing this as well as similar statutes, 
as to the requirement of filing of a claim as a necessary 
preliminary to the maintenance of an action against a public 
agency it is persuasive that, in adding the requirement for fil- 
ing with the officer or employee prior to suit, the Legislature 
intended that noncompliance would have the same legal re- 
sult in an action against such officer or employee as it had 
been settled by the cases to have when the action is against 
the employer. (Jn re Halcomb, 21 Cal. 2d 126, 130 P. 2d 
384.)” 

Il. 

SUITS ARISING OUT OF GENERAL NEGLIGENCE. 


1. When must a claim be filed with school districts as a 
condition precedent to a suit for general negligence? 

Section 1007, Education Code, creates a liability against a 
school district on account of injury to person or property arising 
because of the negligence of the district, or its officers or 
employees. 

In a proceeding against a school district upon this liability, it 
is necessary that a claim be filed with the secretary or clerk of 
the school district within 90 days after the accident has oc- 
curred. (Sec. 1007, Education Code.) 

2. When must a claim be filed with a city as condition 
precedent to a suit on general negligence? 

A municipality when acting in a proprietary capacity is liable 
for the negligent acts of its officers or employees. A claim for 
damages as the result of such negligent acts so arising against 
the City of Los Angeles should be filed within six months from 


the date of the injury pursuant to the provisions of Section 376 
of the City Charter. 
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If the injury results from negligence of officers or em- 
ployees of the Department of Water and Power, the claim 
must be filed with that department, while if the acts complained 
of are those of the Harbor Department, a claim must be filed 
with the Harbor Commissioners. (Huey v. City of Los Ange- 
les, 137 Cal. App. 48, 29 Pac. (2d) 918.) 

3. Suits against public officers predicated upon negligence 
of an inferior officer. 

A public officer is not personally liable for the negligence 
of an inferior officer. (Michael v..Smith, 188 Cal. 199, 20 Pac. 
115; Van Vorce v.. Thomas, 18 Cal: App. (2d) 723, 64 Pac. 
772; see Union Bank and Trust Company v. City of Los Ange- 
les, 11 Cal. (2d) 675, 81 Pac. (2d) 919, on officer’s bond.) 

However, a public officer is liable for negligence in the ap- 
pointment of a subordinate or negligence in improperly cooper- 
ating with the latter’s acts or omissions. (Fernelius v. Pierce, 
22 Cal. (2d) 226, 138 Pac. (2d) 12.) 

A claim must be filed as a condition precedent ‘to such a 
suit. (Fernelius v. Pierce, supra, at page 231. See also Section 
1981, Government Code.) 

4. Suits against members of public boards. 

The legislature, in Section 1954, Government Code, has au- 
thorized suit against a member of a board if the board member 
was negligent in appointing or employing an incompetent or in- 
efficient person, or retained such inefficient or incompetent person 
after knowledge or notice of such inefficiency. 

As this liability is predicated upon negligence it would ap- 
pear that a claim should be filed under Section 1981, Govern- 
ment Code. 

5. Suits against officers, agents, assistants or employees of 
public bodies. 

An officer, agent, assistant or employee of a public body is 
liable for personal acts of general negligence equally with other 
individuals: He may be personally liable for his own negli- 
gence without a corresponding liability on the part of the pub 
lic body in whose employ he might be. (Jackson v. City of 
Santa Monica, 13 Cal. App. (2d) 376, 57 Pac. (2d) 226.) 

A defect in title rendered a:former.claim statute (Deering’s 
Act 5150) inoperative as to officers, employees, ‘assistants and 
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agents. (Jackson v. City of Santa Monica, supra; Jackman v. 
Patterson, 42 Cal. App. (2d) 255, 108 Pac. (2d) 682.) 

A claim is now necessary as a condition precedent to a suit 
for general negligence against a public officer, agent; ‘assistant 
or employee. (Government Code, Section 1981; Huffaker v. 
Decker, 77 A. C. A, 392, 175 Pac. (2d) 254.) 


II. 


SUITS ARISING OUT OF NEGLIGENT OPERATION OF 
MOTOR VEHICLES. 


1. When must a claim be filed as a condition precedent to 


_ suit against the state, a county, city, or school’ district? 


Section 400, Vehicle Code, provides in part: 

“The state and every county . ... municipal corpo- 
ration . -. . school district . . . owning any motor 
vehicle, is responsible to every person who sustains any dam- 
age by reason of death or injury to person or property as 
the result of a negligent operation of any state motor vehi- 
cle by any officer, agent or employee. . . .” 

Section 400, Vehicle Code, is silent regarding a specific refer- 
ence to the filing of a claim. 

The following statutes require claims as a condition prece- 
dent to suit against a specifically designated public body: 

(a) In suing the state, file the claim under Section 688 of 
the Political Code, which requires any person who has a claim 
for negligence against the state to present his claim in accord- 
ance with Section 667 of the Political Code within two years 
after such negligence shall have occurred. 

(b) In suing the county, file the claim under Section 4075, 
Political Code, which requires the filing of a claim within one 
year. (Artukovich v. Astendorf, 21 Cal. (2d) 329, 131 Pac. 
(2d) 831; Dillard v. County of Kern, 23 Cal. (2d) 271, 144 Pac. 
(2d) 365.) 

(c) Claims against school districts and boards of education 
resulting from the negligent operation of motor vehicles must 
be filed within 90 days after the accident, pursuant to Section 
1007, Education Code. 

(d) Claims against the City of Los Angeles resulting from 
the negligent operation of motor vehicles must be filed within 
six months after the accident pursuant to Section 376 of the 
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Charter of the City of Los Angeles; for the procedure to be 
followed in filing claims against other cities for liability imposed 
under Section 400 of the Vehicle Code, the respective charters 
of such municipalities must be consulted. 

(e) Claims against the Los Angeles County Flood Control 
District resulting from the negligent operation of motor vehi- 
cles must be filed within one year after the accident with the 
Board of Supervisors of the Los Angeles County Flood Con- 
trol District (the Board of Supervisors of the County of Los 
Angeles is ex officio the Board of Supervisors of the Flood 
Control District), pursuant to Section 4075 of the Political 
Code. } 

2. When must a claim be filed as a condition precedent to 
suit against a public officer, agent, assistant or employee by 
virtue of negligence arising out of the operation of a motor 
vehicle? 

A claim should be filed within 90 days from the date of the 
accident. (Government Code, Section 1981; Huffaker v. Deck- 
er, 77 A. C. A. 392, 175 Pac. (2d) 254.) 


SUITS ARISING OUT OF MOB VIOLATION OR RIOTS. 

Section 4452, Political Code, authorizes legal action against 
counties and cities for injury to real or personal property done 
or caused by mobs or riots. 

No claim need be filed prior to this type of suit. (Cross 
v. Zane, 45 Cal. 89; Birch v. County of Orange, 186 Cal. 736, 
at 743, 200 Pac. 647; Brill v. County of Los Angeles, 16 Cal. 
(2d) 726, at 733, 108 Pac. (2d) 443.) 


V. 
SUITS FOR TAKING OR DAMAGING PRIVATE PROPERTY 
FOR PUBLIC USE. 


Article I, Section 14, of the California Constitution, provides, 
in part: ; 
“Private property shall not be taken or damaged for pub- 

lic use without just compensation having first been made to, 
or paid into court for, the owner. y" 

It is a well settled and admitted principle of law that a cause 
of action for either a taking or damaging of private property 
under the Constitution is subject to the operation of a claim 
statute, provided the terms thereof are broad enough to em- 
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brace it. (Veterans’ Welfare Board v. City of Oakland, 74 A. 
Cc. A. 920, 169 Pac. (2d) 1000.) 

The controversy is usually over the question whether the 
terms of the claim statute include actions in inverse condemna- 
tion or are limited to actions in negligence. 

There has been a wide difference of opinion in the California 
Supreme Court as to whether Deering’s Act 5149 applied to 
inverse condemnation actions. (See concurring and dissenting 
opinions in Miramar Company v. Santa Barbara, 23 Cal. (2d) 
170, 177, 180, 143 Pac. (2d) 1.) See also Ghiozzi v. City of 
South San Francisco, 72 Cal. App. (2d) 472, 164 Pac. (2d) 
902, wherein a petition for hearing before the supreme court 
was denied but three justices voted for a hearing. The majority 
of the court has held that Deering’s Act 5149 is applicable to 
inverse condemnation actions, at least where such actions are 
based on a damaging as distinguished from a taking. It would 
appear that the question as to whether Deering’s Act 5149 ap- 
plies at all to a taking of real property has been left open. 
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Section 4075 of the Political Code clearly applies to inverse 
condemnation actions, whether the action be one for a damage 
or for a taking. (Veterans’ Welfare Board v. City of Oakland, 
supra, page 929, 169 Pac. (2d) 1000.) 


VI. 
GENERAL OBSERVATIONS ABOUT THE SUFFICIENCY OF 
A CLAIM. 


1. The Doctrine of Substantial Compliance : 

Compliance with a claim statute is mandatory. A defect in 
the form of compliance is not fatal so long as there is substan- 
tial compliance with the essentials required. 

The doctrine of substantial compliance cannot be predicated 
upon no compliance. (Hall v. City of Los Angeles, 19 Cal. 
(2d) 198, 120 Pac. (2d) 13.) 

(a) Itemization. 

Failure to specify address in claim required pursuant to 
Deering’s Act 5149 is not fatal. (Stewart v. City of Rio Vista, 
72 Cal. App. (2d) 279, 164 Pac. (2d) 274.) 

Failure to state date or place of accident is fatal. (Ghiozzi 
v. City of South San Francisco, 72 Cal. App. (2d) 472, 164 
Pac. (2d) 902; Hall v. City of Los Angeles, 19 Cal. (2d) 198, 
120 Pac. (2d) 13.) 

Where the damage is alleged as continuing, failure to state 
a specific date is not fatally defective for the reason that the 
doctrine of substantial compliance prevents the requirement of 
the impossible or absurd. (Knight v. City of Los Angeles, 
26 Cal. (2d) 764, 160 Pac. (2d) 779.) 

Claims filed pursuant to Section 4075, Political Code, based 
on tort, as well as contract, must be itemized. (Dillard v. 
County of Kern, 23 Cal. (2d) 271, 144 Pac. (2d) 365.) 

Claim required by Deering’s Act 5149 must be in sufficient 
detail to enable public authorities to investigate the facts as to 
the time and place, and permit them to make a proper investi- 
gation of the condition of the premises. (Silva ‘v. County of 
Fresne, 63 Cal. App. (2d) 253, 146 Pac. (2d) 520.) 

Claim required by Deering’s Act 5149, in describing the 
damage, must specify only “the extent of the injuries or dam- 
ages received.” .(Eastlick v. City of Los Angeles, 29. A... 
673.) 
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(b) Verification. 

Verification by attorney for claimant is not fatal. (Stewart 
v. City of Rio Vista, 72 Cal. App. (2d) 279, 164 Pac. (2d) 
274.) 

Claim required by Deering’s Act 5149, which is not veri- 
fied, is fatally defective. (Cooper v. County of Butte, 17 Cal. 
App. (2d) 43, 61 Pac. (2d) 516; Spencer v. City of Cali- 
patria, 9 Cal. App. (2d) 267, 49 Pac. (2d) 320.) 

Verification erroneously naming state on claim against county 
was not fatally defective. (Farrell v. County of Placer, 23 
Cal. (2d) 624, 145 Pac. (2d) 570.) 

2. When is a public body estopped from urging that the 
claim was not filed within time? 

It has been stated in cases involving Deering’s Act 5149 that 
compliance with the requirement of the statute cannot be waived 
or excused by estoppel. The supreme court has now indicated 
that the time element with respect to the filing of a claim is 
necessarily procedural in nature. The supreme court has stated: 
“The various reasons advanced for the adoption of the claim 
statute, that is, to afford the agency an opportunity to investi- 
gate the merits of the claim, and to arrive at a settlement, thus 
avoiding litigation, are not inconsistent with the view that the 
statute is not the measure of the power. From the standpoint of 
the agency it has general power to pay claims arising from the 
liability imposed by the public liability act. Hence the filing of 
a claim within 90 days, while mandatory upon the claimant and 
the condition precedent to his cause of action, is nothing more 
than the procedural requirement as to the agency, which, as 
to the claimant may be excused by estoppel.” 

In the following case this rule was applied where the county 
through its agent advised the plaintiff not to employ an attor- 
ney, and the plaintiff believed these representations and relied 
thereon and did not for several months employ an attorney, 
with the result that the claim was not filed within time. (Far- 
rell v. County of Placer, 23 Cal. (2d) 624, 145 Pace... (2d) 
570.) ad 


In an action against a county for personal injuries,. plain- 
tiff's allegation that fraudulent representations concerning a. set- 
tlement were made after the time for filing.a claim has passed, 
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did not bring him within the rule as to estoppel where he failed 
to file any claim at all. (Johnson v. County of Fresno, 64 
Cal: App. (2d) 576, 149 Pac. (2d) 38.) 

3. Effect of disability of claimant. 

The plaintiff who is rendered mentally incapable of filing a 
claim within the time specified by the same injury which is the 
basis of his cause of action against the public body is not barred 
from relief where he actually files his claim as soon as he re- 
gains the mental ability to do so: (Schulstad v. City and Coun- 
ty of San Francisco, 74 A. C. A. 109, 168 Pac. (2d) 68.) 

Minors are required to file claims as a condition precedent 
to suit. (Artukovich v. Astendorf, 21 Cal. (2d) 329, 131 Pac. 
(2d) 831.) 


THE APPLICATION OF THE RULE 
OF CHANGED CONDITIONS TO 
RACE RESTRICTIONS 

By Donald Armstrong, of the Los Angeles Bar 





HE industrial growth of Southern California, its increase in 


population, and the demand for housing should make a dis- 
cussion of race restrictions timely. 

Our Supreme Court has consistently held valid covenants 
which restrict the use and occupancy of land in California to 
persons of the Caucasion race.* 

The reported decisions from other jurisdictions which have 
passed upon the point are unanimously in accord.” 

Covenants restricting the sale or lease of property to persons 
not of the Caucasian race, however, are restraints on alienation 
and are void.® 


1lLos Angeles Investment Co. v. Geary, 181 Cal. 680; Fairchild v., 
Raines, 24 Cal. (2d) 818. 

2Queensborough Land Co. v. Cazeaux, 136 La. 724, 67 So. 641, 
L. R. A. 1916B 1201, Ann. Cas. 1916D 1248; Keehler v. Rowland, 275 
Mo. 573, 205 S. W. 217, 9 A. L. R. 107; Wyatt v. Adair, 215 Ala. 365, 
110 S. 801; Chandler v. Ziegler, 88 Colo. 5, 291 Pac. 822; Clark v. 
Vaughan, 131 Kan. 438, 292 Pac. 783; Lyons v. Wallen, 191 Okla. 567, 
133 Pac. (2d) 555; Meade v. Dennistone 173 Md. 302, 196 Atl. 330; 
Parmalee v. Morris 218 Mich. 625, 188 N. W. 330, 38 A. L. R. 1181; 
Doherty v. Rice, 240 Wis. 389, 3 N. W. (2d) 734; Ridgway v. Cock- 
burn, 163 Misc. 511, 296 N. Y. S. 936; Eason v. Buffaloe, 198 N. C. 
520, 152 S. E. 496; Corrigan v. Buckley, 299 Fed. 899. 

38Los Angeles Investment Co. v. Geary, supra, Note 1. 
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What constitutes the necessary formal requirements to create 
valid restrictions is beyond the scope of this discussion. 

Because of three recent California decisions, a consideration 
of some of the circumstances which may stay the hand of equity 
from enforcing race restrictions may be helpful to those inter- 
ested in the subject. 

Twenty years ago the Supreme Court of California held that 
where the conditions in the surrounding territory (whether in or 
out of the restricted area) have so changed as to make it in- 
equitable or oppressive to enforce the benefits originally sought 
to be achieved, equity will refuse to enforce the restrictions.* 
This rule has never been departed from in California in building 
restriction cases. The question most frequently arises in cases 
where the use of property in a tract is restricted to single family 
residences and years afterward surrounding unrestricted property 
is used for business purposes to such an extent that the charac- 
ter of the neighborhood has been changed from residential to 
business. 


4Downs v. Kroeger, 200 Cal. 743. 
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Prior to the decision in Fairchild v. Raines,5 the Supreme 
Court of California had not considered the question as to whether 
changed conditions outside the restricted area would affect the 
validity of race restrictions. It can readily be seen that should 
the rule laid down in Downs v. Kroeger® be applied to race 
restriction cases, the influx of negroes into surrounding unre- 
stricted areas would soon render the restrictions in the restricted 
area unenforceable. The Supreme Court fortunately settled the 
question in the Fairchild case when it said: 

“It is also true that where all, or perhaps substantially 
all, of the contiguous lots of a tract of substantial extent 
are subject to race restrictions the courts should not fail 
to enforce the covenants as to the restricted area merely 
because surrounding property eventually is put to the use 
and occupation prohibited to the restricted area. (See 
Porter v. Johnson (1938), 232 Mo. App. 1150, 1158 [115 
S. W. (2d) 529].) Obviously the precise purpose of the 
covenants is to avert changes in the restricted territory, 
not in the surrounding neighborhood, and they can have no 
legal efficacy beyond the area of the tract to which they are 
applicable. The mere fact that a change in the character 
of the use of neighboring property may make free use of 
restricted property more profitable does not warrant failure 
to enforce the restriction ‘if the original purpose of the 
covenant can still be realized.’”? 


The District Court of Appeal in two recent cases has fol- 
lowed and applied this rule.8 The Supreme Court denied a 
hearing in Stone v. Jones. 

It should be noted that the rule that changes in the surround- 
ing neighborhood will not affect the validity of race restrictions 
is probably confined to areas consisting of tracts of substantial 
extent and where all, or nearly all, of the lots are contiguous. 
The rule may be different if the area is small and the lots do 
not form a single contiguous group. 





5Supra, Note 1. 

6Supra, Note 4. 

7TSupra, Note 4, at p. 827. 

8Stone v. Jones 66 Cal. App. (2d) 264; Shideler v. Roberts, 69 Cal. 
App. (2d) 549. 
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In the interest of completeness, certain dissenting and special 
concurring opinions, and articles appearing in legal, economic 
and sociological periodicals should be mentioned. 

Mr. Justice Traynor in a special concurring opinion in Fair- 
child v. Raines,® basing his opinion on grounds of public policy, 
advocated that race restrictions must yield to the public interest 
in the sound development of the community. 

Judge Edgerton of the Court of Appeals for the District of 
Columbia, in a dissenting opinion, entertained the same view.?° 

Both judges cited and relied upon sociological and economic 
literature, as well as legislative and administrative reports. 

Restrictions have been held to be against public policy in 
California in but two cases.™!. In both cases-the restrictions were 
sought to be enforced against political subdivisions of the state. 





9Supra, Note 1. 

10Mays v. Burgess, 147 Fed. (2d) 869. 

11Friezen v. City of Glendale, 209 Cal. 524; Sackett v. Los Angeles 
School District, 118 Cal. App. 254. 
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It is doubtful if the doctrine will be further extended, unless by 
legislative enactment. 

Professor D. O. McGovney, of the University of California 
Law School, in a recent article takes the position that race re- 
strictions are unconstitutional.1* Because the decisions upholding 
the constitutionality of restrictions created by private individuals 
are legion, it is difficult to believe that Professor McGovney’s 
position is maintainable.’ 


12“Racial Residential Segregation, Etc.,” 33 Cal. Law Rev., p. 5. 
13Cases collected, supra, Note 2. 





ENDORSEMENT AND NEGOTIATION 
OF GOVERNMENT WARRANTS* 


By Paul E. Iverson, of the Los Angeles Bar 


OVERNMENT warrants are of many kinds: state, mu- 

nicipal, county, and federal government warrants. Although 
they are often referred to as checks, they are not true checks, 
“A check is a bill of exchange drawn on a bank payable on 
demand.”! Since a government warrant is not drawn on a 
bank, it is not a true check. These instruments are drafts drawn 
by an agent of the government on a departrthent of the same 
government. It is interesting to speculate on the result that 
might be reached by an interpretation of Section 3211 of our 
Civil Code which reads: “Where in a bill of exchange the 
drawer and the drawee are the same person, the holder may 
treat the instrument at his option as a bill of exchange or a 
promissory note.” This article will not discuss that problem 
but will merely call it to your attention. 

The problems relating to government warrants are becoming 
more important every day because of the increased use of 
United States Treasury warrants. Federal expenditures have 
increased from less than four billion dollars in 1929 compared 
to a national income of eighty-three billion dollars, to sixty-five 
billion dollars compared to a national income of one hundred 
sixty-four billion dollars in the fiscal year ending June 30, 1946. 


*A condensation of an address before an open forum sponsored by 
the Los Angeles Chapter of the American Institute of Banking. 

1California Civil Code 3265(a); Sec. 185, Uniform Negotiable In- 
struments Law. 
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In other words, federal expenditures were 4.6% of national in- 
come in 1929, and were 40% in the fiscal year ending June 30, 
1946. It is estimated that federal expenditures will be between 
18%-22% of national income during the current fiscal year. 
Practically all federal expenditures are made by Treasury war- 
rants. Since California has more people on the federal payroll 
than any other state in the Union, and is only surpassed by the 
District of Columbia, this subject becomes very important to 
banks and business men in this state. 

Government warrants, with the possible exception of some 
Treasury warrants, are not true negotiable instruments. To be 
negotiable, an instrument must contain an unconditional promise 
or order to pay a sum certain in money.” A true negotiable 
instrument cannot be payable out of a specific fund. For exam- 
ple, in the case of Glendora Bank v. Davis,? our Supreme Court 
held that a promissory note payable out of the receipts from the 





2California Civil Code 3082. 
3204 Cal. 220, 267 Pac. 311. 
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liquidation of merchandise was not a negotiable instrument. 
Our courts have also held that county warrants,* drafts on the 
California State Treasury,® United States Quartermaster drafts,® 
United States Commissioner’s drafts,* United States Army pay- 
master’s drafts,§ drafts on the United States Treasury under the 
terms of a treaty with Mexico® are non-negotiable instruments. 
Usually government drafts are drawn on an account into which 
funds are appropriated by the Legislature and, where there is 
no money to cover such a draft, the government denies responsi- 
bility to pay the instrument. The United States Treasury De- 
partment Circular No. 176, Section 128, says: “After the expi- 
ration of one year following the close of the fiscal year in 
which they are drawn, checks drawn on the Treasurer of the 
United States are not payable by him but should be transmitted 
to the Secretary of the Treasury, Division of Disbursements, 
for payment from the outstanding liabilities appropriation accom- 
panied by an application for payment over the signature of the 
owner of the check.” Checks issued on account of public debt 
obligations, or transactions regarding the administration of bank- 
ing and currency laws, are specifically exempted from this pro- 
vision. This would indicate that drafts on the United States 
Treasury, except for the payment of the national debt or for 
the administration of banking and currency laws, are drawn on 
specific funds and only payable out of these funds, and drafts 
in payment of the national debt and for the administration of 
banking and currency laws are general obligations of the United 
States Government. 

At this point, it might be advisable to review some of the 
distinctions between a negotiable instrument and a non-nego- 
tiable instrument. A negotiable instrument is one complying with 
all the requirements necessary to make it negotiable; that is, 
it must be a written, unconditional promise or order signed by 
the maker to pay a sum certain in money at a fixed or deter- 
minable future time payable to bearer or order. If the instru- 


4Keller v. Hicks, 22 Cal. 457. 

5National Bank of Mills & Co. v. Herold, 74 Cal. 603, 16 Pac. 507. 
6Lawrence v. United States, 8 Ct. of Claims 252. 

7Koch v. Branch, 44 Missouri 542. 

8Smurr v. Forman, 1 Ohio ‘272: 

%Baldwin-v. Ely 50 U. S. 580, 9: How. 580, 13 L.Ed. .266. » 
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TO THE LEGAL PROFESSION: 
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We 


That’s one “Thank You” to each of the 922 members 
of your profession ... individuals and firms . . . who, 
at the beginning of 1947, were being retained by us 
as legal counsel for our estates and trusts. 

We deeply appreciate the courtesy and fine coopera- 
tion you have accorded us. We have done our utmost to 
deserve it—by adhering firmly to our oft-repeated prin- 
ciple: “For legal work, it is our general policy to employ the 
attorney who drew the Will? 

Let us again remind you that the “Welcome” mat is 
always out for you at our Trust Department. Make full 
use of our facilities ...and when you are drafting Wills 
for clients, we invite you to suggest (in appropriate 
cases) that Security-First National—the bank with 
the largest trust business in the West — be named as 
Executor. Estates from $1000 accepted. 
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ment is not negotiable, it may still be a valid contract and the 
rights of the parties in that contract are assignable so that 
even though the instrument is a non-negotiable instrument you 
may still obtain the right to enforce the instrument against the 
drawer, collect the funds in the account on which it is drawn 
and, in some instances, even have a right of action against en- 
dorsers on the instrument. However, if the instrument is non- 
negotiable, the so-called personal defenses are good against any 
holder, whereas, if the instrument were a true negotiable instru- 
ment, the so-called personal defenses would not be good against 
a holder in due course. Those personal defenses are failure of 
consideration, lack of consideration, fraud in the inducement, 
duress, lack of delivery, set off, alteration, and discharge before 
maturity. In other words, if the payee of a so-called treasury 
check had obtained the instrument through a fraudulent repre- 
sentation to the government employee issuing the check or if the 
payee had sold some goods to a government project which sale 
transaction was later rescinded by the government because the 
goods did not come up to specifications, the government would 
not have to pay the draft even to a party taking it in good 
faith, if the instrument is a non-negotiable instrument. There 
are certain things which parties dealing with such instruments 
can do to protect themselves. First, know the party transfer- 
ring the instrument and obtain a proper endorsement; and sec- 
ond, if the party refuses to make a proper endorsement or is 
financially irresponsible, do not pay the transferor until the 
drawee has honored it. What is the liability of an endorser on 
a non-negotiable instrument, such as most government warrants 
are known to be? If the instrument were a true negotiable 
instrument and the transferor endorsed it, he would warrant 
(1) that the instrument is genuine; (2) that he has good title; 
(3) that prior parties had capacity to contract; (4) that the 
instrument is a valid and subsisting obligation; and (5) that 
the instrument will be paid and, if not, upon proper notice he 
will pay it.1° If a party is unable to collect a negotiable instru- 
ment, in almost every case, he may force his endorser to reim- 
burse him for the money paid on the instrument. Because the 
uniform negotiable instruments law has been adopted by every 





10California Civil Code, Sections 3146 and 3147. 
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state legislature and every territory in the United States, there 
is a practical uniformity of decision by the courts of the various 
states relating to any legal problem arising on a negotiable instru- 
ment, but the uniform’ negotiable instruments law does not apply 
to non-negotiable instruments and, therefore, the courts of the 
various states of the United States have different views of the 
liability of the endorser on a non-negotiable instrument. Some 
state courts hold that the endorser on a non-negotiable instru- 
ment has no liability whatsoever to his transferee. They are 
Arkansas, Illinois, Kansas, Michigan, Missouri, Montana, Ne- 
braska, New Jersey, Oklahoma, South Carolina and Washington, 
In some other states, the endorser has the liability of a guaran- 
tor. Other state courts say he has the liability of a surety, and 
some say that he has the liability the same as the endorser on 
a negotiable instrument. These states are Alabama, Connecti- 
cut, Georgia, Indiana, Iowa, Kentucky, Massachusetts, Minne- 
sota, New York, North Carolina, Ohio, Pennsylvania, Tennessee, 
Vermont, Virginia and West Virginia. California has a still dif- 
ferent rule. Our Supreme Court has held that a blank endorse- 
ment on a non-negotiable instrument does not make the endorser 
liable to subsequent holders.11 However, in one case,'* our Su- 
preme Court has said that such an endorser on a non-negotiable 
paper is liable to his immediate transferee, the same as an en- 
dorser on negotiable paper. It is interesting to note that in this 
case the endorser waived protest, and the court said that indi- 
cated he intended to be held liable as an endorser on a negotiable 
instrument. Our courts have held that an endorsement on a 
non-negotiable instrument where words are used which indicate 
that the endorser was treating the instrument the same as a 
negotiable instrument creates a liability on the part of the en- 
dorser the same as a negotiable instrument. In the case of 
Nuetzel v. Mackie’® where the enderser had endorsed, “Pay to 
the order of the Globe Land Company,” our District Court of 
Appeal said that by using the words, “pay to the order of,” 
the endorser was treating the instrument the same as a ne- 


11Keller v. Hicks, 22 Cal. 457; Kendall v. Parker, 103 Cal. 319, 37 
Pac. 401., 

12First Natl Bank of San Diego v. Falkenhan, 94 Cal. 141, 29 Pac. 
866. 

1380 Cal. App. 768, 253 Pac. 166. 
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DO YOU HANDLE ESTATES? 


IN ANY ESTATE where you feel that a corporate 
executor or trustee is advisable, why don’t you 
let us help you with the burdensome details of 
analyzing the estate .. . doing the lead pencil 
work ... finding out what the tax situation is 
... indicating, for your consideration, possible 
means of conserving estate assets. 

This service is offered, without fee or obli- 
gation, by our Estate Planning Division — set up 
to do a good job for you and your client. Simply 
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gotiable instrument because it is only in negotiable instruments 
that one uses the words, “pay to the order of,” and, therefore, 
the endorsees and their transferees could hold him liable on his 
endorsement the same as if the instrument had been a true 
negotiable instrument. In Dodge v. Snow,’* the promissory 
note contained a waiver of presentment, notice and protest and 
the endorser in blank was held liable the same as an endorser 
on a true negotiable instrument. Therefore, in California, the 
type of endorsement on the instrument becomes important. 

In interstate transactions, the law applicable to the interpre- 
tation of the instrument becomes important. The law of the 
place of payment, if expressed therein, determines its negotiabil- 
ity.> If no place of payment is expressed in the instrument, 
the law of the place of execution applies.* An endorser is 
presumed, prima facie, to have made his endorsement at the 
place where the instrument is dated.17 In the case of Clearfield 
Trust Co. v. United States,8 the United States Supreme Court 
held that the rules of the Treasury Department were applicable 
and superseded the laws of Pennsylvania when applied to Treas- 
ury drafts. 

An important question to banks is their liability upon their 
endorsement, “Pay to any bank or banker all prior endorsements 
guaranteed.” There is a disagreement in the decisions of the 
courts as to the liability of a bank on such an endorsement. 
Some courts hold that such an endorsement is a restrictive en- 
dorsement and, by such an endorsement, the bank shows that it is 
merely acting as agent for its depositor to collect the funds, and 
the bank does not assume the legal liability of a general endorser. 
However, by adding the words, “all prior endorsements guar- 
anteed,” the bank does assume some of the liability of a general 
endorser. However, courts of other states have held that that 
type of endorsement is not a restrictive endorsement but creates 
a general endorser’s liability on the part of the bank. California 
has not decided this point. There is language in one California 


14125 Cal. App. 691, 14 P. (2d) 156. 

15Utah State National Bank v. Smith, 180 Cal. 1, 179 Pac. 160. 
16Popp v. Exchange Bank, 189 Cal. 296, 208 Pac. 113. 
17California Civil Code 3127; Sec. 46, Uniform Negotiable Instru- 


ments Law. 
1863 S. Ct. 573, 318 U. S. 363, 87 L. Ed. 502. 
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case which would indicate that our District Court of Appeals 
felt that such an endorsement created a general endorser’s lia- 
bility.2° That case, however, did not decide that point of law. 
It is my opinion that when that problem is presented to the 
California courts, our courts will hold that such an endorsement 
creates the liability of a general endorser. 


Our Civil Code”® and the Negotiable Instruments Law state 
that the endorser’s warranties are “to all subsequent holders in 
due course.” The question then arises, is the drawee on a bill 
of exchange or check a holder in due course? Many cases have 
held that the drawee, like the payee, is not a holder in due 
course. In the case of Bank of America v. Security-First Na- 
tional Bank,*4 a cashier’s check was issued by the Visalia Branch 
of the Bank of America payable to the order of W. A. Patter- 
son. The instrument got into the hands of one Cetty, who 
forged the endorsement of W. A. Patterson, then endorsed the 
instrument himself and deposited the check with the Citizens 
National Bank of Los Angeles. The Citizens Bank credited the 
account of Cetty and endorsed the instrument, “pay to the order 
of any bank or banker all prior endorsements guaranteed,” for- 
warded the check ‘to the American Trust Company, which bank 
placed a similar endorsement thereon and in turn forwarded it 
to the Visalia Branch of the Security-First National Bank of 
Los Angeles, which in turn placed a similar endorsement on 
the check and sent it to the Bank of America and received pay- 
ment. It was later discovered that the purported signature of 
Patterson was a forgery and a legal action followed by Bank of 
America against Security-First National Bank of Los Angeles, 
American Trust Company, and Citizens National Bank. The 
District Court of Appeals held that although the drawee was 
not a holder in due course the endorsement, nevertheless, cre- 
ated a liability by the banks so endorsing to the drawee bank, 
and the Bank of America recovered judgment against the various 
endorsing banks. This principle of law is also applicable to 
warrants drawn on any government or governmental agency, 


19Bank of America v. Security First Natl Bank, 32 Cal. App. (2d) 
647 90 P. (2d) 335. 

20California Civil Code 3147; Section 66, Uniform Negotiable In- 
struments Law. 

2132 Cal. App. (2d) 647, 90 P. (2d) 335. 
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and an endorsement by the bank, “pay to any bank or banker 
all prior endorsements guaranteed,” would create a liability in 
favor of any state, county, municipal or federal government 
agency on whom the warrant is drawn. The Supreme Court, 
in the case of National Metropolitan Bank v. United States,” 
held a cashing bank liable on such an endorsement where the 
payee’s endorsement on a Treasury check was forged. 


The statute of limitations regarding liabilities on government 
warrants presents an interesting problem. In California, the 
statute of limitations on the liability of an endorser on a nego- 
tiable instrument is four years.2* In 1946, Congress adopted a 
six year statute of limitations on claims by the United States 
Government against banks and other parties on Treasury drafts 
and, if a claim is made by a payee of a Treasury check against 
the government, an additional six months is granted in which the 
United States Government can bring an action on such an in- 
strument. If there has been fraud in concealing the defect in 
the transaction, the government has an additional two years in 
which to bring the action.** Under this situation, persons deal- 
ing with Treasury drafts in California may find that the gov- 
ernment may institute and recover a judgment against them on 
their endorsement on a Treasury item, the action being started 
after four years and before six years have expired, and that the 
bank or other person cannot bring an action against its prior 
endorser because the California statute of limitations has expired 
on the prior endorser’s liability. Support for this inequitable 
result is found in the language of the United States Supreme 
Court in the case of Clearfield Trust Co. v. United States™ 
that the government could not be bound by the law of a state 
when in conflict with federal statute relating to obligations it 
has issued. 

Another important problem in dealing with government war- 
rants is, what is the legal effect of payment by the government 
of the warrant before a defect in the instrument is discovered? 
Payment of a draft is equivalent to certification and acceptance 





2265 S. Ct. 354, 323 U. S. 454, 89 L. Ed. 383. 

23McPherson v. Weston, 64 Cal. 275, 30 Pac. 842; White v. White, 
39 Cal. App. (2d) 57, 102 P. (2d) 432. 

2431 U. S. C. A. 129-131. 
2563 S. Ct. 573, 318 U. S. 363, 87 L. Ed. 502. 














ULLETIN 


banker 
dility in 
ernment 
- Court, 
States,% 
ere the 


srnment 
lia, the 
a nego- 
opted a 
States 
' drafts 
against 
ich the 
an in- 
fect in 
ears in 
s deal- 
€ gov- 
em on 
started 
iat the 

prior 
xpired 
uitable 
preme 
tates 
| State 
ons it 


- war- 
nment 
ered ? 
tance 


White, 








APRIL, 1947 253 








@ . . . and the counselor said: 
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= “T frequently run across decisions and information of 
great value to me and my clients.” 
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THESE REPLIES are typical of the enthusiastic response we 
received during a reader-survey recently conducted among attorneys now 
receiving our monthly booklet,““Estate Digest.” This booklet contains cur- 
rent tax information, comment on wills of deceased persons prominently 
in the news, current California decisions concerning trusts and estates, and 
a brief article on a general trust topic. 

The response was so uniformly enthusiastic that we felt 
we should make the “Estate Digest” available to all of the members of 
the Los Angeles Bar Association. If you are not now receiving it and 
would care to have it come to you regularly, just write the words “Estate 
Digest” on your business card or letterhead, send it to us, and we shall 
put your name on our mailing list (without cost or obligation, of course). 
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of such draft.2® Under the provisions of Section 3143 of the 
Civil Code, the acceptor of a bill of exchange agrees to pay the 
instrument according to its tenor and admits the existence of the 
drawer, genuineness of his signature, his capacity and authority 
to draw the instrument, the existence of the payee and his, ca- 
pacity to endorse. Therefore, if a government warrant is paid 
before it is discovered that the instrument has been raised, that 
the instrument was issued by a forged signature, that the in- 
strument was issued by an unauthorized agent, or that the payee 
was not entitled to receive the instrument, and the forwarding 
bank, after receiving payment from the government pays its 
customer the amount of the draft, the bank cannot be held liable 
by the government issuing the warrant. A different result 
might be reached, however, if the bank pays its customer the 
face amount of the draft before it receives payment from the 
drawee government, because that bank has not been misled by the 
warranties implied by payment of the item. In the case of 





26Security Commercial & Savings Bank v. Southern Trust & Com- 
merce Bank, 74 Cal. App. 734, 241 Pac. 945. 
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United States v. Chase National Bank," the government tried 
to recover payment it had made to a cashing bank on a govern- 
ment draft which was forged. The court denied recovery be- 
cause it said the drawee by paying the instrument admitted the 
genuineness of the drawer’s signature. These rules of law have 
apparently been recognized by the Treasury Department of the 
United States. The Treasury Department Circular No. 176, 
Section 25 (a), Sub-paragraph 3, provides that in the event a 
check had been paid by the Treasurer and is subsequently found 
to bear a forged endorsement or to bear any other material 
defect or alteration not discovered upon first examination by 
the Treasurer, the amount of the check will be charged in the 
transit account of the Federal Reserve Bank from which re- 
ceived and a photographic copy of. the check will be sent by the 
Treasurer to the bank or depositor which forwarded the check 
to the Federal Reserve Bank with the request that the amount 
thereof be paid to the Federal Reserve Bank for credit in the 
account of the Treasurer of the United States. Sub-Paragraph 
4 states that in cases of checks raised or bearing a forged signa- 
ture of the drawer not discovered upon first examination by the 
Treasurer, and in other cases where the Treasurer’s right to 
reclaim is in question, the check will be forwarded to the Federal 
Reserve Bank as a collection item with no charge in the account 
of the Federal Reserve Bank, and credit will be given in the 
Treasurer’s account only when payments are made by the en- 
dorsers of the checks. 

This rule of law relating to payment of checks also applies 


2740 S. Ct. 361, 252 U. S. 485, 64 L. Ed. 675. 
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to banks which cash their customers’ items,?® that is, if a drawe@ 
bank pays a check of its customer and later finds that the instru 
ment has been raised, that the drawer’s signature is a forgery, 
or that the agent of the drawer had no authority to ‘sign the 
check, or that the payee named in the check has died and there! 
has been an improper endorsement of his name, the drawee bank 
will not be able to recover from the endorsers on that check, iff 
the endorsers have been prejudiced: by relying on that payme 


Recently, the United States Treasury Department issued its 
Circular Number 21, being regulations governing the endor: 
ment and payment of drafts on the Treasurer of the United 
States. The regulations provide that the presenting bank and 
the endorsers on a treasury item presented to the Treasurer for 
payment are deemed to guarantee to the Treasurer that all prio 
endorsements are genuine, including that of the drawer when the 
draft is drawn in the drawer’s favor whether or not the expresgy 
guarantee is placed thereon. ; 


Drafts issued in payment of principal or interest on the pubs 
lic debt or obligations guaranteed by the United States, for tax 
refunds, or for payment for goods or services, may be endor. ed 
by an executor or an administrator of a payee who is dead oF 
by the guardian of an incompetent person, without submissic 
to the Treasurer of letters of administration or letters testamem 
tary or of guardianship. Other items issued by the Treasurer 
of the United States must not be negotiated after the death of 
the payee, or after the payee has been declared incompetent, but 
must be returned to the administrative office which authorized 
the issuance of the draft. Items issued to minors in paymen 
of interest or principal on the public debt or obligations guaran 
teed by the United States may be endorsed by either paren 
with whomi the minor resides, or if the minor does not resid 
with either parent, by the person who furnishes his chief support, 
Other drafts issued by thé United States to a minor may be em 
dorsed by the minor if he is of sufficient age and competency té 
understand the act of endorsing and giving receipt. The regu 
lations do not state what is considered as a sufficient age t@ 
enable a minor to endorse. 


2819 Cal. Jur. p. 951, Paragraph 122 and the cases therein cited. = 
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